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ATTORNEY disciplinary proceeding. Attorney publicly

repri manded.

11 PER CURI AM The Ofice of Lawer Regulation (OLR)
has appealed a referee's report concluding that Attorney Warren
Lee Brandt's multiple convictions for operating a notor vehicle

while intoxicated did not represent a violation of fornmer SCR
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20:8.4(b).* The referee found that Attorney Brandt did violate
former SCR 20:5.3(b)? by failing to adequately supervise an
enpl oyee. Attorney Brandt has not appealed that conclusion.
The referee recommended that Attorney Brandt be publicly
repri manded for violating former SCR 20:5.3(b). The OLR sought
a 60-day suspension.

12 The OLR s appeal raises tw issues: (1) whether
mul tiple convictions for operating a notor vehicle while
intoxicated represent a violation of former SCR 20:8.4(b), and
(2) what is the appropriate sanction to inpose in this case?

13 We conclude that the facts of this case support the
conclusion that Attorney Brandt's nultiple OAN convictions do
represent a violation of former SCR 20:8.4(b). Nevertheless, we

conclude that a public reprimand is the appropriate sanction.

! Effective July 1, 2007, substantial changes were nade to
the Wsconsin Suprene Court Rules of Professional Conduct for
Attorneys, SCR Chapter 20. See S. Q. Oder 04-07, 2007 W 4,
293 Ws. 2d xv, 726 NW2d &.R45 (eff. July 1, 2007); and
S. . O der 06- 04, 2007 W 48, 297 Ws. 2d xv, 730
NW2d &G.R-29 (eff. July 1, 2007). Because the conduct
underlying this case arose prior to July 1, 2007, unless
otherwise indicated, all references to the suprenme court rules
wll be to those in effect prior to July 1, 2007.

Former SCR 20:8.4(b) provided that it is professional
m sconduct for a lawer to "conmt a crimnal act that reflects
adversely on the |awer's honesty, trustworthiness or fitness as
a lawer in other respects.”

2 Former SCR 20:5.3(b) stated that, wth respect to a
nonl awyer enployed or retained by or associated with a |awer
"[a] lawyer having direct supervisory authority over the
nonl awyer shall nmake reasonable efforts to ensure that the
person's conduct is conpatible with the professional obligations
of the | awer; "
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We also conclude that the full costs of the proceeding, which
total $13,690.90 as of Decenber 10, 2008, should be assessed
agai nst Attorney Brandt.

14 Attorney Brandt was admtted to practice law in
W sconsin in 1978 and practices in Prescott.

15 In 1994 Attorney Brandt consented to the inposition of
a private reprimand for using information relating to one client
to the disadvantage of that client in a later divorce action,
and failing to obtain the consent of his fornmer clients prior to
questioning one of them in open court during a subsequent
di vorce case.

16 In 2003 Attorney Brandt received a public reprinmnd
for failing to keep a client reasonably informed about the
status of a mtter and failing to pronptly conply wth
reasonabl e requests for information; failing to cooperate wth
the investigation; making false or msleading comunications

about hinself and his services; and failing to identify on his

office letterhead the jurisdictional limtation of an attorney
not licensed to practice law in Wsconsin who was listed as
being "of counsel.” See In re Disciplinary Proceedi ngs Agai nst

Brandt, 2003 W 138, 266 Ws. 2d 47, 670 N.W2d 552.

17 In 2004 a referee inposed a consensual private
reprimand on Attorney Brandt for failing to provide conpetent
representation in connection with representation of clients in a
civil dispute relating to property damage and failing to return

the clients' file after the clients requested he do so.
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18 On January 24, 2007, the OLR filed a conplaint
alleging two counts of msconduct against Attorney Brandt.
Count 1 involved conduct by Attorney Brandt's |egal secretary,
M ndi Larson, and his failure to properly supervise her.
Attorney Brandt hired Larson in Septenber of 1998. She
continued to work for him until Septenber 2004 when he
term nated her enploynent. Wil e enployed by Attorney Brandt,
Larson performed all bookkeeping in the office and had signatory
authority on Attorney Brandt's trust account as well as his
busi ness checki ng account. Attorney Brandt delegated to Larson
the responsibility to maintain |edgers and client sheets and
recei ve bank account statenents.

19 On June 30, 2004, there was an overdraft in Attorney
Brandt's trust account at M Bank. M&l Bank forwarded notice
of the overdraft to the OLR that sane day. As a result of that
notice, the OLR communicated with the Brandt Law Ofice. It
al so subpoenaed records for Attorney Brandt's trust and busi ness
accounts from M Bank. OLR staff audited Attorney Brandt's
trust account for a period of tine between Decenber 1, 2002, and
Decenber 31, 2004. A review of the canceled trust account
checks reveal ed that Larson issued and signed nost of the checks
that were disbursed from the trust account during that period.
As a result of the trust account audit, the OLR discovered a
nunmber of irregularities in various client natters. The
inproprieties included conversions, use of trust account noney

to pay overdrafts in the business account, use of trust account
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funds belonging to one client to cover checks disbursed to
another client, and other irregularities.

120 In the sumer of 2004 a former Prescott police officer
contacted Attorney Brandt and advised him that Larson was
stealing from him Attorney Brandt confronted Larson with the
information, and she denied the allegation. Attorney Brandt
apparently chose to believe Larson.

111 On Septenber 10, 2004, Larson inforned Attorney Brandt
that she "had engaged in unauthorized activities" wth respect
to his business account, but she assured Attorney Brandt that
the trust account was "in all respects unconprom sed."”

112 On Septenber 13, 2004, the nmanager of Attorney
Brandt's bank told him that his business account was overdrawn
and demanded paynent of between $50,000 and $70,000 in
overdrafts. Attorney Brandt termnated Larson's authority to
sign trust account checks on Septenber 14, 2004. He term nated
her enploynent on Septenber 16, 2004. Attorney Brandt
subsequently obtained copies of business account records and
determ ned that between April 2003 and Septenber 2004, Larson
had converted approxinmately $104,000 from his accounts to her
own use. No client lost noney as the result of Larson's
enbezzl enent.

113 The OLR s conplaint alleged that Attorney Brandt took
no or insufficient steps to ensure that Larson was properly
managing his client trust account, and took no or insufficient
steps to ensure that she carried out her delegated authority in
a manner that was conpatible with an attorney's professional

5
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obl i gati ons. The conplaint alleged that Attorney Brandt failed
to regularly review nonthly bank statenents for either his trust
account or his business account.

14 The OLR s conplaint also alleged that by failing to
periodically review his trust account bank statenents, canceled
checks, and other records in connection wth his nonlawer
enpl oyee' s managenent of that account, thereby enabling Larson
to convert funds belonging to clients and third parties,
Attorney Brandt failed to nmake a reasonable effort to ensure
that Larson's conduct was conpatible wth the professional
obligations of a |awer, as required by fornmer SCR 20:5. 3(b).

115 The second count of msconduct alleged in the OLR s
conplaint involved Attorney Brandt's nultiple convictions for
drunk driving. The conplaint alleged that on February 23, 2005,
Attorney Brandt was charged with operating a notor vehicle while
under the influence (ON) (third offense) and operating a notor
vehicle with a prohibited alcohol concentration of .08 or nore
(third offense), stemmng from an incident that occurred on
February 2, 2005. The conplaint also alleged that on April 26,
2005, Attorney Brandt was charged with ON (third offense) and
operati ng a not or vehi cl e W th a pr ohi bi t ed al cohol
concentration of .08 or nore (third offense). Those charges
stermed from an incident on March 14, 2005. On June 16, 2006,
the ON (third offense) charge from the February 2, 2005,
i nci dent was anended to a charge of OWN (fourth offense).

116 The OLR s conplaint alleged that on June 16, 2006,
Attorney Brandt pled no contest to and was adjudged quilty of

6
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ON (third offense) and ON (fourth offense). The prohibited
al cohol concentration charges in both cases were di sm ssed.

17 The OLR s conplaint further alleged that on August 24,
2006, Attorney Brandt signed a petition to plead guilty to a
third offense drunk driving charge in Mnnesota stemm ng from an
i ncident that occurred on Cctober 6, 2003. He was subsequently
convicted in the Mnnesota case.

18 Attorney Brandt was sentenced for the third and fourth
offense Wsconsin OWN nmatters on Septenber 7, 2006. Hi s
sentence on the ON (third offense) included 95 days in jail
Wi th Huber privileges allowed after the first 48 hours, and the
revocation of his driver's license for 27 nonths. H s sentence
on the OWN (fourth offense) included 185 days in jail wth Huber
privileges, and revocation of his driver's license for 36
nont hs. The jail sentences and revocations on the two OW
of fenses were ordered to run concurrently.

119 The OLR s conplaint also alleged that on April 25,
2005, Attorney Brandt was charged with resisting or obstructing
an officer. The charge stemmed from a March 14, 2005, incident.
That charge was | ater dism ssed.

120 The OLR s conplaint alleged that by engaging in
conduct that resulted in his crimnal convictions for ON (third
of fense) and ON (fourth offense) in Wsconsin, and resulted in
his being charged in Wsconsin with resisting or obstructing an
officer, as well as being convicted in Mnnesota of third
offense drunk driving, Attorney Brandt engaged in conduct
reflecting adversely wupon his honesty, trustworthiness or

7
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fitness as a lawer in other respects, in violation of fornmer
SCR 20: 8. 4(b).

21 The OLR sought a 60-day suspension of Attorney
Brandt's license to practice law in Wsconsin, and asked that he
be ordered to conply with conditions relating to his alcohol
i ssues and treatnent.

22 Attorney Brandt filed an answer to the OLR s conpl ai nt
on February 23, 2007. He admtted the OWN charges but denied
his conduct violated fornmer SCR 20:8.4(b). As to the
all egations that he failed to supervise Larson, Attorney Brandt
deni ed, at paragraph 9 of his answer, that he "took no steps to
ensure that Larson was properly managing his client trust
account and took no steps to ensure that Larson carried out her
del egated authority in a manner that was conpatible with an
attorney's professional obligations.

123 Paragraph 21 of the OLR s conpl aint all eged:

By failing to periodically review his trust
account bank statenents, canceled checks, and other
records in connection with his non-lawer enployee's
managenent of that account, thereby enabling that
enpl oyee to convert or continue to convert funds
belonging to clients and third parties, [Attorney
Brandt] failed to nake a reasonable effort to ensure
that his assistant's conduct was conpatible with the
prof essional obligations of a l|lawer, as required by
SCR 20: 5. 3(b).

24 Attorney Brandt's answer stated:

Paragraph 21 is denied, but however t he
Respondent admts he failed in nmaking reasonable
efforts to ensure that his assistant's conduct was
conpatible wth the professional obligations of
| awyers required by SCR 20:5. 3(b).
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25 Larson was crimnally prosecuted for her actions and
entered a guilty plea to a class G felony of enbezzl enent. She
was sentenced to five years of probation with one year in the
county jail

26 The Honorable Tinmothy L. Vocke was appointed referee
on June 12, 2007. A hearing before the referee was held on
Decenber 3, 2007. The w tnesses at the hearing were Attorney
Brandt, Larson, and Mary Smth, the OLR s trust account program
adm ni strator.

127 The referee issued his report and recommendation on
Decenber 26, 2007

28 In discussing the credibility of the three wtnesses

who testified at the hearing, the referee said,

Mndi Larson is a liar, she's manipulative, she's
di shonest, she abused trust in this case, and today
she really didn't want to talk about some of the
details. Coe But the bottom line is she is a
convicted crimnal, and the respondent in this case,
M. Brandt, is the victimof her crimnal activity.

The referee found Ms. Smth to be "an extrenely credible and
conpetent w tness." As to Attorney Brandt's credibility, the

ref eree st ated:

| believe he's honest. | also believe he's carel ess,

which is part of why he's here. | found his testinony
bel i evabl e. Wien he said he never saw the letters
from Keith Sellen, | found that to be credible
t esti nony. | think that Mndi Larson did nick those

letters, as he nentioned. When M. Brandt was talking
about the DU charge, he was extrenely focused on the
i ssues and responsive; not so much when he was talking
about the trust account violations, however. I think
he was nore focused upon portraying hinself as a
victim and he has every right to do that, and he was

9
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intent upon showing that none of his clients were

injured, and | can wunderstand that notivation, as
well; but the problem is that he's a |licensed
attorney, and, therefore, nuch like a captain of a

ship, he is responsible for what goes on on his watch.

29 As to Count 1 of the OLR s conplaint, the referee
found that during the time Larson worked for Attorney Brandt, he
took no or insufficient steps to ensure that she was properly
managing the trust and business accounts, and took no or
insufficient steps to ensure that she carried out her del egated
authority in a manner that was conpatible wth Attorney Brandt's
pr of essi onal obligations. The referee found Attorney Brandt
should not have allowed Larson to nake deposits and should not

have all owed her to sign checks. The referee said:

It's clear that he was a victim of sonebody who
lied, cheated, covered up, and stole from him and yet
as Mary Smth said, what she, Mndi Larson, was doing
was gl aringly obvious for anybody that had their eyes
open. Basically, the respondent chose to ignore it.

30 The referee concluded that by failing to periodically
review his trust account bank records, canceled checks, and
other records in connection with Larson's nmanagenent of the
account and thereby enabling Larson to convert and continue to
convert funds belonging to clients and third parties, Attorney
Brandt failed to nmake a reasonable effort to ensure that
Larson's conduct was conpatible wth t he pr of essi onal
obligations of a |lawer as required by former SCR 20:5.3(b).

31 As to Count 2 of the OLR s conplaint, the referee
concluded that the ON offenses were situational in nature and

were related to the stress of the OLR s investigation and the

10
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fact that Attorney Brandt had been a victim of Larson's crimna

activity. The referee said:

| do not think that sinply being convicted of
operating under the influence of an intoxicant, even
multiple times, necessarily shows noral turpitude as
that term is used in the ABA conment. There's no
violence, no dishonesty, no breach of trust, nor
serious interference wth the admnistration of
justice, and therefore, | do not believe that these
convictions reflect adversely on Attorney Brandt's
honesty, trustworthiness, or fitness as an attorney in
ot her respects.

132 As to the appropriate sanction, the referee noted that
the purpose of attorney discipline is both to protect the public
and to convince a particular attorney not to engage in simlar
conduct in the future. The referee reasoned the fact that
Attorney Brandt had |ost a great deal of noney due to Larson's
enbezzl enent was a huge incentive for him not to make simlar
m stakes in the future since no attorney having suffered such a
| oss woul d put hinself at financial risk again.

133 The referee noted that Attorney Brandt had previously
received two private reprinmands and one public reprimand, but
the referee said none of the previous discipline was related to
the allegations at issue in this case. The referee pointed to a
nunber of mtigating factors including the fact that Attorney
Brandt was the victim of a crime; his offense was one of
om ssion rather than commssion; no clients were adversely
affected; he was cooperative with the OLR he received no
benefit from the violations he was charged with; and he was

appropriately repentant and enbarrassed. Based on these

11
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factors, the referee concluded that a public reprimnd was an
appropriate sanction.

134 The referee also recommended that the court inpose
conditions related to Attorney Brandt's consunption of alcohol
and other drugs; that he be required to undergo another al coho
and drug assessnent; that he hire an outside accountant to
review his trust and business accounts at |east quarterly, wth
the results of those audits being forwarded to the OLR for a
period of three years; and that he be required to attend a trust
account school sponsored by the OLR The referee also
recommended that Attorney Brandt be assessed the full costs and
attorneys fees of the proceeding.

135 As noted above, the OLR has appeal ed. The OLR does
not challenge the referee's findings of fact. Rat her, it argues
that the referee erroneously concluded that the OLR failed to
meet its burden of proof as to Count 2 of the conplaint, the
all eged violation of fornmer SCR 20:8.4(b). The OLR al so argues
that a 60-day suspension, rather than a public reprimand, is the
appropriate discipline for Attorney Brandt's m sconduct.

136 The OLR notes that former SCR 20:8.4(b) defined
prof essional msconduct to include crimnal acts that reflect
adversely on a lawer's honesty, trustworthiness, or fitness as
a lawer in other respects. The OLR concedes that repetitive
drunk driving convictions are not, per se, reflections on a
| awyer's honesty. It also says that repetitive drunk driving

convictions may or may not relate to a lawer's trustworthiness.

12
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However, the OLR argues that nultiple drunk driving convictions
certainly relate to a lawer's "fitness in other respects.”

137 The OLR notes that this court inposed a 60-day
suspension on an attorney who was convicted of a variety of
crimnal offenses, including second and third drunk driving

convictions. See In re Disciplinary Proceedi ngs Against Cahill,

219 Ws. 2d 330, 579 N wW2d 231 (1998). The OLR al so notes that
this court granted an attorney's petition for a consensual
license revocation in a case involving a crimnal conviction for
hom cide by intoxicated use of a vehicle. In granting the
petition for consensual |icense revocation, this court concl uded
the attorney's conduct was contrary to former SCR 20:8.4(b).

See In re Disciplinary Proceedi ngs Against Stearn, 2004 W 73,

272 Ws. 2d 141, 682 N W2d 326. The OLR also notes that this
court has previously inposed both public and private reprimands
based on repeated drunk driving convictions and in each of those
cases, the convictions were determned to be violations of
former SCR 20:8.4(b).

138 The OLR asserts that the referee's conclusion that
Attorney Brandt's repeated operation of a notor vehicle while
i ntoxi cated was the product of stress and/or of being the victim
of crimnal activity is nore properly viewed as a mtigating
factor that is relevant as to the appropriate sanction and
should not be viewed as a defense to the m sconduct. The OLR
says, "[t]he referee's synpathetic response to [Attorney
Brandt's] professional dilemma is wunderstandable, but his
leniency 1is msplaced. Co A de novo review of that

13
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erroneous conclusion of Ilaw should determne that [Attorney
Brandt's] nmultiple crimnal convictions represent this violation
of [former] SCR 20:8.4(b)."

139 The OLR also argues that a 60-day suspension of
Attorney Brandt's license to practice law is the appropriate
sanction for his msconduct. The OLR notes that Attorney Brandt
has previously received two private reprinmands and one public
reprimand, and it notes this court has traditionally endorsed
t he concept of progressive discipline. Wile the OLR recognizes
there was no evidence of any dishonesty on Attorney Brandt's
part concerning his failure to supervise his enployee, it says
he was grossly negligent in the managenent of his trust account.
As to the drunk driving convictions, the OLR says Attorney
Brandt engaged in a clear pattern of continued illegal conduct.

140 Attorney Brandt argues that the referee appropriately
concluded that his repeated drunk driving convictions did not
constitute a violation of former SCR 20:8.4(b). He argues that
intoxication and driving while inpaired are usually associated
with chem cal dependency and/or |oss of control due to inpaired
j udgment and are not intentional wongful acts involving noral
t ur pi t ude. Attorney Brandt also argues that a public reprimnd
is an appropriate sanction for his failure to supervise
Ms. Larson. Attorney Brandt has also filed an objection to the
OLR s statenents of costs, arguing that the nunber of hours
billed by the OLR s outside counsel is excessive and outrageous.

141 This court will affirm a referee's findings of fact
unless they are found to be clearly erroneous. Concl usi ons of

14
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law are reviewed de novo. See In re Disciplinary Proceedi ngs

Against Carroll, 2001 W 130, 929, 248 Ws. 2d 662, 636

N. W2d 718. The appropriate level of discipline is determ ned
given the particular facts of each case, independent of the
referee's recomendation, but benefitting from it. See In re

Disciplinary Proceedings Against Wdule, 2003 W 34, 9144, 261

Ws. 2d 45, 660 N.W2d 686.

42 From our independent review of the record, we concl ude
that Attorney Brandt's nmultiple drunk driving convictions do
constitute a violation of former SCR 20:8.4(b). VWiile it is
true that no prior cases have held that an attorney who was
convicted of drunk driving on nobre than one occasion
automatically violates former SCR 20:8.4(b), and while it 1is
also true that each case nust be reviewed on the particular
facts presented, Attorney Brandt has been convicted of drunk
driving on five separate occasions. Based on that record, we
agree with the OLR that Attorney Brandt's multiple OW
convictions denonstrate a pattern of msconduct that evinces a
serious |ack of respect for the law and as such relate to his
"fitness as a lawer in other respects.” Attorneys are officers
of the court and should be leaders in their communities and
shoul d set a good exanple for others. Driving while intoxicated
is a very serious offense with the potential to cause great

har m—er even deat h. See Stearn, 272 Ws. 2d 141. VWile it is

i ndeed fortunate that Attorney Brandt did not injure anyone by

his intoxicated driving, the fact that he repeatedly drove while

15
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intoxicated reflects adversely on his fitness as a |awer and
consequently constitutes a violation of former SCR 20:8.4(b).

143 The remaining issue raised by the OLR s appeal is the
appropriate sanction to inpose for Attorney Brandt's admtted
m sconduct in failing to supervise an enployee and for
repeatedly operating a notor vehicle while intoxicated. I n
determ ning the appropriate sanction, we agree with the OLR that
many of the factors cited by the referee in support of his |egal
conclusion that Attorney Brandt's repeated drunk driving
convictions did not constitute a violation of former SCR
20:8.4(b) are nore appropriately viewed as mtigating factors
that are relevant as to the sanction.

144 Attorney Brandt was a victim and lost a |large sum of
money due to Larson's enbezzl enent. He has accepted
responsibility for his failure to supervise his enployee. He
entered pleas to the drunk driving charges and served a
significant jail sentence. He incurred substantial fines. He
lost his driver's license and for a period of tinme was unable to
obtain an occupational |icense. He undertook renedial action in
early 2005 to address his drinking problem and sought treatnent.
He has inforned the court that he has mintained conplete
sobriety since that tine.

145 A significant anount of tine has passed since the
occurrence of the events that gave rise to this disciplinary
pr oceedi ng. The m sconduct at issue in this case occurred
bet ween 2003 and 2005. Since that time Attorney Brandt has
taken positive steps to turn his life around and atone for his

16
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bad behavi or. Attorney Brandt's nultiple ON convictions are a
serious failing. In addition, he has been reprimnded on three
prior occasions. The question of whether to inpose a fourth
reprimand or a suspension is a very close call. Based on the

ci rcunstances of this case, we conclude that a public reprimnd,

coupled with the conditions recommended by the referee, is an
appropriate sanction for the two counts of m sconduct alleged in
the OLR s conpl ai nt.

146 Finally, we find it appropriate to assess the full
costs of the proceeding against Attorney Brandt. \Wile Attorney
Brandt argues that the case was overlitigated and that he
substantially admtted the allegations of the OLR s conplaint
regarding his failure to supervise Larson such that the OLR
woul d not have needed to present testinony on this count at the
hearing, a review of the record fails to support his contention.
Attorney Brandt's answer to the conplaint was equivocal and
contai ned no clear adm ssion of m sconduct regarding his failure
to supervise M. Larson. Under the circunstances, the COLR was
forced to fully prosecute the case in an effort to neet its
burden of proof. W have concluded the OLR did neet its burden
of proof as to both counts alleged in its conplaint.

147 SCR 22.24(1m) provides that it is the court's genera
policy, upon a finding of msconduct, to inpose all costs upon
t he respondent. I n cases involving extraordinary circunstances,
the court nmay, in the exercise of its discretion, reduce the

anount of costs inposed upon a respondent. This case does not

17
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present any extraordinary circunstances that would warrant a
reduction in the anount of costs inposed on Attorney Brandt.

148 IT |IS ORDERED that Warren Lee Brandt is publicly
repri manded.

149 1T IS FURTHER ORDERED that, as a condition of his
continued practice of law, Warren Lee Brandt shall conply wth
the foll ow ng conditions:

A He shall refrain from the consunption of alcohol and
ot her non-prescription drugs;

B. He shall undergo another alcohol and drug assessnent
within 120 days of the date of this order, and furnish the
results of said assessnent to the O fice of Lawer Regul ation;

C. He shall hire an outside accountant to review his
trust account and business account quarterly and shall furnish
the results of those quarterly examnations to the Ofice of
Lawyer Regulation for a period of three years from the date of
this order; and

D. He shall attend a trust account training session
sponsored by the Ofice of Lawer Regulation within 120 days of
the date of this order.

50 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Warren Lee Brandt shall pay to the Ofice of
Lawer Regulation the costs of this proceeding. If the costs
are not paid within the tine specified, and absent a showing to
this court of his inability to pay the costs within that tine,
the license of Warren Lee Brandt to practice law in Wsconsin
shal | be suspended until further order of the court.

18
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151 ANN WALSH BRADLEY, J. (dissenting). Attorney Warren
Lee Brandt cones before this court, having been the subject of
three prior attorney discipline actions and five operating while
i nt oxi cated of f enses. In 1994 he received a private reprimnd
In 2003 he received a public reprimand, and in 2004 yet another
public reprimand.

52 The first question before the court today is whether
multiple convictions for operating a notor vehicle while
i ntoxi cated represent a violation of former SCR 20:8.4(b).! The
maj ority concludes that it does, and | agree.

153 | part ways with my colleagues in the determ nation of
the second question, the appropriate level of discipline to be
i mposed. The majority has determned that the discipline to be
i mposed here for two nore distinct violations is yet again
anot her public reprimand. Because | believe that discipline
generally should be progressive and that the discipline inposed
here does not adequately address either the nature of the
violation or Attorney Brandt's fitness to practice, I
respectfully dissent.

154 The OLR sought a 60-day suspension for two code
vi ol ati ons. The referee determned that Attorney Brandt
violated fornmer SCR 20:5.3(b) by failing to adequately supervise
an enpl oyee. For that one violation, he reconmended a public

repri mand. He further determned, however, that nmultiple

1 SCR 20:8.4(b) (2006) provides that it is professional
m sconduct for a lawer to "conmt a crimnal act that reflects
adversely on the |awer's honesty, trustworthiness or fitness as
a lawer in other respects . "
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convictions for operating a notor vehicle while intoxicated did
not represent a violation of the code and dism ssed that count
of the conplaint. The OLR appeal ed. Al though the majority
concludes on appeal that the referee was in error and that the
multiple convictions for ON do indeed constitute a code
violation, it nevertheless inposes only a public reprimand as
di scipline to cover both violations.
A.  Progressive Discipline
55 Generally, discipline is progressive in nature. See,

e.g., In re Disciplinary Proceedi ngs Agai nst Nussberger, 2006 W

111, 296 Ws. 2d 47, 719 N w2d 501. Adm ttedly, at tines
progressive discipline is not appropriate given the nature of
t he subsequent violation or other extenuating circunstances. A
recent study of the OLR reveals that in 73% of the cases where a
public reprimnd was inposed, a subsequent progressive sanction
was i nposed. A subsequent progressive sanction was inposed in
83% of the cases involving short suspensions and 80% of the
cases with | ong suspensions.?
B. Severity of the O fense

156 The record reflects that on Cctober 6, 2003, Attorney

Brandt was arrested in Mnnesota for third offense ON.3® He was

next arrested for ON in Wsconsin on February 2, 2005, and

2 Recidivism & Sanction Study, June 2008 OLR Strategy
Meeting, on file with the Ofice of Lawer Regul ation, Madison,
W .

3 Petition to Plead Quilty in DW Goss M sdenmeanor or
M sdenmeanor Case, File No. TO 03-27682, filed August 28, 2006,
Washi ngton County (MN) District Court.

2
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again on March 14, 2005. Attorney Brandt advances that he
should receive no additional discipline for his nultiple OW
convictions because he has already received a substantial
consequence by serving 185 days in jail and having a restricted
driver's Iicense. Apparently ny colleagues agree wth this
argunent. | don't.

157 Although the court nay consider the sentence Attorney
Brandt received under the crimnal law, that sentence is not a
substitute for this court's separate inquiry as to the
appropriate sanction in this attorney discipline case.

C. Fitness to Practice

158 Attorney Brandt acknowl edges that he is addicted to
al cohol . What is of concern to nme is that although he has had
outpatient treatnent, there is no indication in the record that
he has ever had inpatient treatnent. G ven the nunber of OW
offenses alone, | would generally expect to see an inpatient
treatment program in order to nmmintain sobriety. O additiona
concern to nme is that there is no evidence in the record, except
for his owm statements, that he indeed is nmintaining sobriety.
W t hout corroborati on, I do not find such statenents
sufficiently reliable.

159 Attorney Brandt i ndicates that he does attend
Al coholics Anonynous neetings, but the extent of his attendance
is unclear in the record. He testified that "I go to AA
nmeetings when | think that it's inportant to inpress nyself wth

again putting it to the floor and not being conpl acent.™
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160 The O fice of Lawer Regulation asks that we inpose a
60-day suspension of Attorney Brandt's |I|icense. G ven the
concept of progressive discipline, the nature of the multiple
of fenses, and a record that |eaves unanswered questions about
his sobriety, | believe that the appropriate sanction is in the
range of 60 days to six nonths. | would also require as a
condition of the suspension that Attorney Brandt cooperate with
any conditions or treatment deened necessary by OLR  See, e.g.

In the WMatter of Disciplinary Proceedings against Fay, 123

Ws. 2d 73, 78, 365 N.W2d 13 (1985).
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